INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PERRY L. SCOTT, SR, individudly )
and as Specid Adminidrator of the Estate
of PHILLIP SCOTT, deceased, et al.,

Plantiffs,
No. 99 C 4766
VS.
Magigtrate Judge Schenkier
RODNEY L. EDINBURG and
VILLAGE OF GLENWOOD, a
municipa corporation, )

N N N N N N N N N

N—r

Defendants. )

MEMORANDUM OPINION AND ORDER

This case arises out of the May 17, 1999 shooting death of Phillip Scott at the hand of defendant
Rodney L. Edinburg, who at the time was a member of the Village of Glenwood Police Department.
Faintiffs, who are theadministrator of Phillip Scott’ sestateand various surviving family members, have filed
this action againgt Mr. Edinburg and the Village of Glenwood dleging common law actions for survivd
(Count 1) and wrongful death (Count I1). HPaintiffs dso dlege a federd cause of action aganst Mr.
Edinburg alone under 42 U.S.C. § 1983 (Count I11).

This matter comes before the Court on plaintiffs motion to compel production of five documents
concerning psychologica evauaiontha Mr. Edinburg underwent after the shooting, at the directionof the

Chief of Policefor the Village of Glenwood Police Department [doc. # 19-1].1 Defendants assert that the

Thisrequest is part of amotion to compel that also sought production of other categories of documents. In
aruling dated April 27,2000, the Court ruled on the other aspects of this motionto compel, leaving for decision only this
remaining dispute concerning the records of Mr. Edinburg’s post-accident psychological evaluation.



documents are privileged and that even if not privileged, the documents are not discoverable under Fed.
R. Civ. P. 26(b)(1), because the information contained in themdoes not appear “ reasonably caculated to
lead to the discovery of admissible evidence” For ther part, plaintiffs assert that the documents are not
privileged because there was no expectation of privacy in them to begin with; that any privilege has been
walved because the contents of the evauation was disclosed to a third party (the Village police chief); and
that the documents are discoverable because they are likely to contain highly relevant information.

On April 27, 2000, the Court ordered defendants to produce the five documents at issue for an
in camera review, which they have done. In addition, dl the parties accepted the Court’s invitaion to
submit any supplemental argument they wished to offer on this issue by May 3, 2000. The Court has
conducted anin camera review of these documents and has reviewed the supplementa briefs offered by
the parties. Based on its review of the documents and the authorities, the Court concludes that the
documents are not privileged, and that they do indeed contain discoverable information. Accordingly, for

the reasons et forth more fully below, the motion to compe production of these recordsis granted.

l.
In Jaffee v. Redmond, 518 U.S. 1, 141 (1996), the Supreme Court held that “confidential
communications between alicensed psychotherapist and her patientsinthe course of diagnods or trestment
are protected from compelled disclosure under Rule 501 of the Federal Rules of Evidence.”?  Jaffee

involved afatal shooting of aman by apolice officer, and the discoverability vel non of records concerning

2Defendants have asserted that the communications are privileged underlllinois state law. See 7401LCS110/1
et seq. However, becausethiscase presents, among other things, a Section 1983 claim based on federal law, the question
of privilegeis governed by federal common law. See Jaffee, 518 U.S. at 5 (applying federal common law of privilegewhere
the case presented both a Section 1983 claim and a state law claim under the wrongful death statute).
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some fifty counsding sessons that the officer had with a dinicd social worker after the shooting.  The
Supreme Court decision in Jaffee uphed the Seventh Circuit's recognition of a psychotherapi st-patient
privilege (and, indeed, strengthened that privilege by holding it is not subject to abaancing test based on
the need for the protected information), and upheld the decison that the privilege protected the records
from compelled production.

Sgnificantly, there is no indication in the Jaffee decision that the records of those counsding
sessions ever were disclosed to members of the police force or other third parties, or that the defendant
officer had authorized such disclosure. The court of appeds opinion in Jaffee suggests the contrary, as
reflected by the observationthat “the officer’ sahility, through counsdling, to work out the pain and anguish
undoubtedly caused by Alan's death in dl probability depended to a great deal upon her trust and
confidence in her counselor . ..” Jaffee v. Redmond, 51 F.3d 1346, 1358 (7th Cir. 1995). See also
Kamper v. Gray, 182 F.R.D. 597, 599 (E.D. Mo. 1998)(stating that in Jaffee, it appears that “ no report
regarding these [counsdling] sessionsweresubmitted by the counselor to third parties’); Barrett v. Vojtas,
182 F.R.D. 177,179 (W.D. Pa. 1998)(stating that in Jaffee “no reports were submitted by the counsdlor
to athird party”).

Other courts aso have relied onthe psychotherapist patient privilege to bar compelled production
of psychiatric records of officersin police shootings and other cases, wherethe confidentia communications
to the psychotherapist were not disclosed to third parties. In Caver v. City of Trenton, Civ. A. 99-1636,
2000 WL 279901 (D.N.J. Mar. 10, 2000), the court held that the psychotherapist patient privilege barred
production of psychologica evaduation records of one of the defendants. The court explained that the

defendant “dearly had an expectation of confidentidity,” based on being* reassured that the psychologica



records and reports would be kept drictly confidentia, and would not be disclosed to the City of Trenton
personnd.” 1d. a 9. The court rgected the argument that the privilege did not apply because the purpose
of the psychological evauation was not for trestment but for diagnosis of any mentd illness or emotiond
disorder that would render the defendant urfit to be a police officer, reasoning that there isno “bright line
digtinction” between psychiatric counsding for purposesof trestment rather thandiagnosis. |d. Moreover,
the Court found that there was no waiver of the privilege, because the only information provided by the
psychologist to the police department was aone-word statement of “pass’ or “fail” with respect to fitness
for duty; the psychologicd evad uationreportsthemsaves were kept “completely confidentia.” 1d. at * 10.

To the same effect is Williams v. District of Columbia, Civ. A. 96-0200, 1997 WL 224921
(D.D.C. Apr. 25, 1997). Inthat case, which dso involved afatd police shooting, the plaintiffs sought to
compel production of records concerning consultations by the defendant officer witha psychiatrit after the
shooting. The court found that the privilege applied eventhough the consultationwas to determine fithess
to return to active duty, rather than for “treatment.” 1997 WL 224921, *2. In addition, the court found
that there was no waiver of the privilege, because the only information communicated by the psychiatrist
to the police department was*“a‘'Yesor No' recommendationregarding whether the officer should return
to active duty.” 1d.

By contragt, in Segfried v. Easton, 146 F.R.D. 98 (E.D. Pa. 1992), a pre-Jaffee decison that
recognized the psychotherapist-patient privilege, the court compelled production of documentsreaing to
the psychologica or psychiatric evauationor trestment of one of the defendant officersin a police brutdity
case. The particular psychiaric records at issue were various psychologica records compiled when the

defendant officer interviewed for a position with the police department, which were then supplied to the
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police department. On thosefacts, the court found there was no expectation of confidentidity between the
psychologist and the defendant officer: “[i]t isobviousfrom thisdescription that when an gpplicant consults
with [the] psychologist, he understands that the psychologist will be reporting back to the police
department.” 146 F.R.D. at 101. See also Kamper, 182 F.R.D. at 599 (reports of post-shooting
counsdling sessons attended by police officer hed non-privileged, since the officer “was aware that his
evauations would be reported to his employer”); Barrett, 182 F.R.D. a 179 (post-shooting counseling
reports regarding police officer held non-privileged where the reports were submitted to public officids).

The consgtent thread that runs through dl of these casesis that the threshold requirement for the
existence of the psychotherapist patient privilege is that there be an expectation by the patient that the
communications with the psychotherapist will remain with the psychothergpist and will not be disclosed to
others. Indeed, in recognizing that privilege, the Supreme Court emphasized that, “[l]ike the spousd and
atorney-client privileges, the psychotherapist-patient privilege is ‘rooted in the imperative need for
confidence and trust.’” Jaffee at 10 (quoting Trammel v. United States, 445 U.S. 40, 51 (1980)); see
also Kamper, 182 F.R.D. at 599 (“[t]he psychotherapist-patient privilege cannot beinvoked . . . inthe
absence of intended confidentiad communications’); Barrett, 182 F.R.D. a 179 (“[t]he Court’ s reasoning
[in Jaffee] dearly shows that confidentidity is the foundation upon which the psychotherapi st-patient
privilege rests’).

That expectation of confidentidityisabsent inthiscase. The documents produced for in camera
review reved tha prior to the onset of his discussons with the psychologist, Mr. Edinburg was informed
that “the interviewswithhimand the testing resultswould be reviewed with[the Village police chief] asthey

pertained to the referrd questions.” See Opinion: Fitnessfor Duty, dated August 5, 1999, at page 3. Mr.



Edinburg was further informed that the psychologist’'s “written report and ora testimony might be
subpoenaed in a avil litigation lavauit,” and the psychologist reported that Mr. Edinburg reflected his
undergtandingof that fact: at varioustimesduring theinterview, herefrained from making certain datements
with the explanation that “[t]hisis not confidentid.” 1d.

Those statements makeit clear that Mr. Edinburg embarked on the consultation fully aware that
what he said would not be confidentia, and would be shared withothers. Infact, it wasmadeclear tohim
that the information would not only be shared with the Village police chief, but dso might beproduced in
avil litigaion. And, in fact, the evduation was shared with others. not only with the police chief, but aso
withthe Village of Glenwood Mayor and membersof the board of Trustees (see PIs.’ 05/03/00 Mem., Ex.
D). Becausethedefendantshavefailed to establish the expectation of confidentiaity that istheprerequisite
for the existence of the psychotherapi st-patient privilege, the privilegewasnever established. See Kamper,
182 F.R.D. & 598. And, evenif it was, the disclosuresto third partieswaived any privilege. See Jaffee,
518 U.S. at 15n.14 (“[l]ike other testimonid privileges, the patient may of course waive the protection”

of the psychotherapist-patient privilege). Inether event, the documentsare not privileged from production.

.
Defendants dso argue that the reports are privileged under an “officid/executive’ privilege or a
“ddliberative privilege” The Court disagrees.
As to an “officid/executive privilege,” which the Court believes is more accurately denominated
asan “officd information” privilege, defendants have failed to establishthe basis for asserting that privilege

under the factors set forthinKing v. Conde, 121 F.R.D. 180 (E.D.N.Y. 1988), and Kelly v. City of San



Jose, 114 F.R.D. 653 (N.D. Cd. 1987). In particular, the Court rejects the proposition urged by
defendants that the privilege should be gpplied here because disclosure of the
evauationwould “chill” policedepartments fromthoroughly investigating police shootings and fromsending
police officers involved in such shootings for counsding. The Court bdieves that when a police shooting
occurs, policedepartmentsand municipditieshave more thanample incentive — eveninthe face of potentia
disclosure in litigetion — to take the steps necessary to ensure that the involved police officers are fit for
duty. Inlight of the strong policy favoring broad discovery, a defendant’ s “case for restricted disclosure
must be extremely persuasive.” King, 121 F.R.D. a 195. Defendants have not made out such a case
here.

The assertionof addiberative privilege faresno better. 11linoisdoes not recognize such aprivilege,
People v. Birkett, 705 N.E.2d 48 (11l. 1998), and this Court iswary about extending such a protection
asamatter of federd common law. See Jaffee, 518 U.S. at 12-13 (the decision of a state asto whether
to extend aprivilege “bear[s] on the question whether federa courts should recognize anew privilege or
amend the coverage of an existing on€’). This Court’s prior gpplication of a ddiberative privilege in
Parmaleev. True, 93 C 7362, 1999 WL 104713, *1 (N.D. lll. Feb. 25, 1999), is of no assistance to
defendants, asthat decisioninvolved an gpplicationnot of federal commonlaw, but of the Federal Freedom
of Information Act. In any event, such a privilege would not bar production of the evauation, Snce that
document does not reflect the Village' s deliberative process. Rather, it contains factud metter avallable
to the Village to use (or not) in its decisond process, and such factud information is not protected by a

ddiberative process privilege. Parmalee, 1999 WL 104713, at * 2.



[11.

Since the records of Mr. Edinburg's psychologicd evaudtion are not privileged, they are
producible if they fdl within the broad scope of discovery afforded by Rule 26. Rule 26(b)(1) permits
discovery into “any matter, not privileged, which is rdevant to the subject matter involved in the pending
action, . . .” (emphasis added). Discoverable materid is not limited to that which would be admissible a
trid, but adso includes non-privileged information that “appears reasonably caculated to lead to the
discovery of admissble evidence.” See Craigv. Exxon Corp., 97 C 8936, 1998 WL 850812, * 1 (N.D.
1l., Dec. 2,1998). Rule 26 veststhis Court with broad discretion in determining the scope of discovery,
whichthe Court exercisesmindful that the standard for discovery under Rule 26(b)(1) is“widdy recognized
as one that is necessarily broad in its scope in order to dlow the parties essentialy equal access to the
operative facts” 1d. (quoting Onwuku v. Federal Express Corp., 178 F.R.D. 508, 516 (D. Minn.
1997)).

The documents at issue here plainly meet this libera standard of discoverahility. Thepsychologica
evauation itsdf contains information revedled by Mr. Edinburg concerning his military and employment
history prior to joining the Village of Glenwood police force, and other background information that
reasonably may lead to admissble evidence. In addition, thereport aso relatesinformation (obtained from
records, Mr. Edinburg, and other employees of the police department) concerning Mr. Edinburg’'s
performance during his training program with the Glenwood Police Department, including events that
occurred within afew months of the incident in question. The report contains informetion related by Mr.
Edinburg concerning the circumstances surrounding the shooting itsdlf, aswell asreferences to statements

by hissuperiorsinthe police department about that event. And, there are the results of the psychologica



testing itsdlf, as wdll as the psychologist’s evauation of those results. All of this information may leed to
the discovery of admissble evidence concerning what happened in connection withthe shooting, and why.

The other four documentsalso are discoverable. The letters dated May 18 and June 3, 1999, as
well as the consent form dated June 14, 1999, dl show the manner inwhichthe psychologica consultation
was arranged, and are discoverable to show the purpose of the consultationand what was done to arrange
it. Theremaning document, an invoice by the psychologist for the services rendered, shows the amount
of time spent by the psychologist inpreparing the evaluation, what she did in connectionwiththe evaluation,
and the cost of the evduation. Those matters dso may lead to the discovery of admissible evidence and

thus must be produced.

V.

To saythat the documentsconcerning Mr. Edinburg’ spsychol ogica consultationare non-privileged
and discoverable, of course, isnot to say that plaintiffs are entitled to disseminate them to the world. The
records contain personal and sendtive informationthat is not generdly available tothe public, and that Mr.
Edinburgisentitled to keep that way during discovery. Accordingly, the Court will requirethat production
of these records be subject to a protective order that prohibitstheir use for any purpose other than the
prosecution of this lawsuit; alows them to be reviewed only by the attorneys of record for plaintiffs
(induding the law firm’ s support personnel and any expertsretained for this lawsuit); and that prohibits the
documentsor informationinthemfrombeing disseminated inany formor fashionto other persons, induding

the named plaintiffsin this case.



CONCLUSION

For the foregoing reasons, plaintiffs amended motion to compe production of certain records
relaing to Mr. Edinburg’s psychologicd evauation(doc. # 19-1) isgranted. The parties are to submit to
the Court an agreed protective order consstent with these requirements by the close of business on
May 12, 2000. However, the documents shdl be produced to plaintiffs counsd by the close of business
on May 9, 2000; pending entry of the written protective order, plantiffsS counsel shdl not disclose the
documents or any information from them to any other persons.

ENTER:

SIDNEY |. SCHENKIER
United States M agistrate Judge

Dated: May 5, 2000
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